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Zausmer, August & Caldwell, PC

∗ Michigan litigation firm
∗ Specialize in Commercial, Business and Real Estate law
∗ Leading law firm representing Condemning Agencies
∗ Aided in drafting of Michigan’s condemnation statute
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Acquisition for Public Projects

∗ City Airport Expansion
∗ DTW 4th Parallel Runway 
∗ Fox Theater District
∗ Pinnacle Aeropark
∗ M-1 Rail Project
∗ Gordie Howe International Bridge
∗ Oakland County Road Projects
∗ Water/Sewer Projects



∗ Four New Transmission Line Projects 
• Acquiring ROW for new build projects

∗ Vegetation Management Program 
• Acquiring updated rights to control 

vegetation surrounding existing 

transmission lines
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Securing Utility Rights of Way



What is and
What is not an Easement



An Easement is “a right which 
one person has to use the land 
of another for a specific 
purpose.”
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What is An Easement?



∗ Transfers interest in property
∗ Encumbers record title 
∗ Can be transferred
∗ Unless otherwise provided, presumed to be 

permanent and non-exclusive
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Important Aspects of Easements



∗ An Easement “entitles the owner of such interest 
to protection against third parties from 
interference in such use or enjoyment.”

∗ Once an Easement is established, it cannot be 
altered unilaterally
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Rights of An Easement Holder



Allows the 
easement holder 
to use property 
which, but for the 
easement, he or 
she would not be 
allowed to use.
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Affirmative Easements



∗ Adam owns property on a beach.
∗ Adam gives Barb an affirmative easement over 

his property so she can access the beach.
∗ But for Barb’s easement, she would not be 

allowed to access the beach by crossing 
Adam’s property.
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Example of Affirmative Easement



Easement holder may 
prevent the owner of 
another property from 
using their property in 
a certain way which, 
but for the easement, 
the owner would be 
allowed to use.
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Negative Easements



∗ Adam still owns Property on the beach.
∗ Barb enjoys a view of the ocean from her 

property.
∗ Adam grants Barb a negative easement over his 

property, which restricts him from building 
something that would block Barb’s view.
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Example of Negative Easement



∗ Prior owner of large track of land subdivided and platted
∗ Sold subdivided lots subject to deed restriction
∗ The premises may not be used for commercial purposes
∗ Negative reciprocal easement
∗ Years later, Montealegre began using the property as a 

convalescent home
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Case Study
Lanski v. Montealegre (1960)



HOLDING:
∗ Montealegre enjoined from operating convalescent home
∗ Constituted a commercial use
∗ Enforced the reciprocal negative easement
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Lanski v. Montealegre



As distinguished from other types of property 
interests:
∗ Fee Ownership
∗ License
∗ Tenancy/Lease
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What is not an Easement?



Fee Simple is an absolute estate without 
limitation or condition
∗ Owner entitled to entire property
∗ Unlimited in duration, disposition and 

descendibility
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Fee Simple Absolute



∗ Merely grants holder the right to use the property 
∗ Not an ownership interest
∗ Does not displace the possession of the land by its owner
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Easement v. Fee Ownership



Entitles its holder do something on the land of 
another without granting any permanent 
interest in the realty

∗Personal in nature
∗May be written or oral
∗Revocable at the will of licensor
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License



∗Michigan Football Tickets
∗Access 
∗ Storage 
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Licenses - Examples



Very Similar, but non-real estate
∗ License is not an interest in property
∗ License is ordinarily revocable by licensor
∗ License is not assignable
∗ Statute of Frauds does not apply to Licenses
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Easement v. License



Exclusive possession of property for a defined 
period of time, usually for a specified rent or 
compensation
∗ Ownership interest
∗ Creates landlord/tenant relationship
∗ Leasee is the owner for the estate for the time being
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Lease/Tenancy



Both:
∗ Interest in Real Estate
∗ Must be in writing; SOF applies

Lease:
∗ Leasor surrenders ownership of the property (exclusive 

possession and use) for all purposes and for specified time
∗ At the end of term, owner has absolute right to retake, 

control and use
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Easement vs. Lease 



∗ Store owners in a retail center
∗ Use of office space for commercial operations
∗ Long-term use of large buildings for storage, distribution 

and transport of raw material and manufactured goods
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Lease - Examples



Characteristics Lease License Easement

Conveys an 
interest in real 
property

Yes No Yes

Revocable No (Usually) Yes (Usually) No

Transferable Yes No Yes

Exclusive Right Yes Optional Optional
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Comparison
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Quiz Question No. 1

A company owns a utility corridor in fee.  The company 
gives an adjacent property owner the right to plant 
crops and farm within the corridor.  The agreement is 
not in writing. 

∗ Has an easement been created?
∗ May the company unilaterally revoke the agreement?
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Quiz Question No. 2

Adam grants to Barb an access easement across his 
driveway to access Barb’s property.  The easement is 
recorded against Adam’s property.   Three years later, 
Adam sells his property to Catherine.

May Catherine stop Barb from using the Easement?
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Quiz Question No. 3

Adam grants to Barb an access easement across his 
driveway to access Barb’s property.  The easement is 
recorded against Adam’s property.   Three years later, 
Barb sells her property to Daphne.

May Daphne use the Easement across Adam’s property 
to get to hers?



Creating Easements



Easements may only be created by:
1.   A written instrument; or
2.  Operation of law
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Creating an Easement



∗ Must be in writing
∗ May not be created by oral promise
∗ May not rest on estoppel
∗ Language manifesting clear intent to create servitude
∗ Ambiguities resolved in favor of using land free of 

Easements
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Written Easements



Written Easements may be created by a number of 
different types of documents, including:
∗ Express grants (A.K.A. Easement Agreement)
∗ Reservation
∗ Plat
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Written Easements



∗ Similar to deed
∗ Identified tract
∗ Recorded
∗ If unrecorded, purchaser 

takes only subject to 
easements that are visible
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Express Grant



Created by express reservation in another document:
∗ Deed
∗ Mortgage
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By Reservation
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Plat

* Easements may be created if 
approved by all government 
authorities and recorded

* Public Utility Easements 
governed by statute 
MCL560.139

* Individual lot owner may not 
infringe upon



Arises when, after 
the division of a 
single parcel, the 
grantee has no legal 
access to her 
property other than 
over the land or the 
grantor or another.
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Easements by Necessity



∗ Must be 
reasonably 
necessary and 
convenient

∗ Mere convenience 
is not sufficient

∗ Use of Easement 
must inflict the 
least amount of 
burden to the 
owner’s property
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Easements by Necessity -
Requirements



Identifying Critical Distinctions 
Between: Easements in Gross, 
Easements Appurtenant and 

Prescriptive Easements
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Easements

Easements in Gross
vs.

Easements Appurtenant



∗ Benefits a particular 
person/entity and not a 
particular piece of land

∗ The ownership is “personal” 
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Easements In Gross



∗ Utility Easements
∗ Railroads
∗ Drains
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Easements In Gross - Examples



∗ Attaches to the land and 
is incapable of existence 
apart from it

∗ Necessarily connected to 
use/enjoyment of 
benefited parcel
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Easements Appurtenant



∗ Servient tenement/Servient 
Estate – describes the property 
subject to/burdened by the 
Easement

∗ Dominant tenement/Dominate 
Estate – describes the property 
benefiting from an Easement.
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Important Terminology



∗ Private/Public access 
to street for a 
landlocked property

∗ Reciprocal 
easements to shared 
driveway

∗ Grant to neighboring 
property use of 
pathway to the 
beach
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Easements Appurtenant -
Examples



∗ Detroit Edison obtained prescriptive Easement for utility lines
∗ Edison assigned rights to MediaOne to utilize the right to use 

utility poles to hang lines
∗ MediaOne installed lines
∗ Heydon (Servient Estate owner) filed complaint for trespass
∗ Argued that prescriptive easement cannot be assigned
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Case Study
Heydon v. MediaOne (2007)



HOLDING:
∗ Prescriptive Easements in gross, commercial in nature, can be 

apportioned and assigned
∗ MediaOne’s use of Easement allowed
∗ Did not create unreasonable additional burden
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Heydon v. MediaOne
Holding



Arise when a person uses, but does not 
possess, the land of another for a 
particular purpose without permission 
for 15 years.
∗ Operation of Law
∗ Not necessary to be in writing
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Prescriptive Easements



* Adverse and notorious 
use

* “Exclusive”
* Under claim of right
* Open and peaceable
* “Continuous” for 15 

years

47

Elements of Prescriptive Easements
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Adverse and Notorious

∗Use must be contrary to title of fee owner
∗ Cannot be by permission of owner
∗ Permission turns prescriptive easement into a 

revocable license
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“Exclusive”

∗Use need not be made only by claimant
∗But use must be “exclusive” in the sense that it 

does not depend on the same use being made 
by others
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“Exclusive” - Example

∗Defendant established prescriptive easement in 
use of stairway, even though many people used 
the same stairway

∗Did not depend on the right of any other for his 
claim of prescriptive easement
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Open and Peaceable

∗Use must be “open” such that owner of 
property can discover it

∗ To be “peaceable” a use must not result 
from force or duress
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Claim of Right

∗User must either fail to acknowledge need to 
ask permission for use or have basis to assert 
the parties intended for an easement to exist

∗ Invalid express easement may create 
prescriptive rights



∗Use must be regular, but need not be constant
∗Use can be seasonally appropriate
∗ Tacking applies
∗ Same 15 year statute of limitations applies
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“Continuous” for 15 Years



∗Use of pathway to summer cottage was 
considered “continuous” where it was used 
each season

∗ Erection of fence over portion of claimed 
easement broke continuity

∗ Sign stating way was private did not break 
continuity
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“Continuous” - Examples



∗ Possible, but difficult
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Obtaining Prescriptive Easement 
over an Easement



∗ Predecessors granted easement over property to access 
street

∗ New owners used the easement  to access street, but also to 
load and unload vehicles

∗ Issue: was the use adverse?
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Case Study
Plymouth Canton v Prose (2000)



HOLDING:
∗ Prescriptive easement was created over existing easement
∗ Use was adverse
∗ Owners of servient estate were under the mistaken belief 

that Easement allowed for loading and unloading activity
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Plymouth Canton v Prose
Holding



Maintaining Easements



∗ Responsible for maintaining Easement in a safe condition  to 
prevent injuries to third parties

∗ May repair or improve as necessary to effective enjoyment of 
the easement

∗ May not unreasonably increase the burden on the servient 
estate
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Easement Holder’s Rights and 
Responsibilities
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Improving/Assigning An Easement

∗ Governed by Easement 
Language

∗ Does it unreasonably 
burden the servient 
estate?



∗ May use property in any manner that is not inconsistent with 
the Easement

∗ No obligation to repair or maintain the Easement
∗ When an Easement is used jointly, the maintenance costs are 

paid in proportion to each party’s use
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Servient Estate Owner’s Rights and 
Responsibilities



Example – Easement to access 
water’s edge
∗ Everyone may agree initially, 

but Easement is forever
∗ Be explicit regarding 

responsibility for Maintenance
∗ Are rights/responsibilities 

shared?
∗ Is the Easement exclusive?
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Drafting Considerations



∗ Lints held an express easement over Rudy’s property
∗ Purpose: lake access
∗ Lints wanted to install a dock at the water’s edge
∗ Lints drove truck onto easement and removed trees to clear the 

right of way
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Case Study
Rudy v. Lints (2011)



HOLDING:
∗ Lints found guilty of trespass; treble damages awarded
∗ Easement did not grant riparian rights
∗ No right to use a pickup truck to install a dock
∗ Such use is not “necessary to the enjoyment of the easement”
∗ Lints could have enjoyed access rights without cutting down 

trees
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Rudy v. Lints



Knowing How to Terminate 
Easements



Most Easements run with the land; disposition of 
property will not terminate
∗ Merger of title
∗ Agreement or release
∗ End of purpose or necessity
∗ Abandonment
∗ Adverse possession
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Terminating an Easement



A person cannot hold an Easement on her own property
∗ Complete merger of title to the dominant and servient estates
∗ Mere unity of possession is not enough
∗ Following merger, Easement can be revived by new grant
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Merger of Title



Agreement by the Dominant/Servient estates
∗ Record the agreement/release
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Agreement or Release



Where an Easement is granted for a particular purpose and 
that purpose comes to an end
∗ Easement for funeral business terminated when dominant estate 

ceased to be used for funeral business
∗ Easement for ingress/egress to boathouse ended when boathouse 

collapsed and was not rebuilt
∗ Easement by necessity ceases when necessity ceases
∗ Where the subject of the Easement is destroyed
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End of Purpose/Necessity



Easement may be abandoned
∗ Mere nonuse, no matter how long is not abandonment
∗ Must show both:

1. Intent to relinquish the Easement
2. Acts putting that intention into effect

Examples:
∗ Railroad company did not abandon easement when it pulled its 

tracks up
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Abandonment



An Easement may be terminated by adverse possession
∗ Difficult to establish
∗ Must show that the use is inconsistent with the easement

Examples:
∗ Planting trees, erecting privy/bathhouse and gate is insufficient
∗ Erection of gate across easement is not sufficient if access granted
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Adverse Possession



Interference with Use 
of Easements and Remedies



∗ Interference with ones right to use 
Easement 

-and-
∗Activates by Easement holder beyond 

reasonable exercise of use
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Trespass



∗ Warren held easement rights for an underground 
sewer line

∗ Hydaker installed an underground power line 
∗ Hydaker struck and damaged Warren’s sewer line
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Case Study
Warren Co. v. Hydaker-Wheatlake (2001)



HOLDING:
∗ No Trespass
∗ Trespassers are generally strictly liable
∗ Exception: inequitable to hold Hydaker liable where it 

had no knowledge as sewer was hidden underground
∗ Notice of hidden property is an issue of fact
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S.D. Warren Co. v. Hydaker-Wheatlake Co.
Holding



∗ Lawsuit sounding in Trespass
∗ Injunction
∗ Money Damages
∗ Michigan’s Statute for Treble Damages does not apply to 

owner of Servient estate
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Remedies



∗ Ongerts held an Easement for ingress/egress and 
utilities 

∗ Ongerts built garage at a higher elevation and raised 
the grade of the of the land on the Easement 

∗ Bultemas built a garage that encroached on the 
Easement

∗ Bultemas and their guests routinely parked on 
Easement

∗ Cross Claims against eachother
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Case Study
Bultema v. Ongert (2011)



HOLDING:
∗ No cause of action on Bultemas’ trespass claim; reasonably 

necessary for Ongerts to raise the level of the land on the 
Easement 

∗ Court would not grant Ongerts’ request to force Bultemas to 
tear down garage; no unreasonable interference since garage 
encroached on portion of easement used for utilities—not 
ingress/egress.

∗ Court granted Ongerts injunctive relief and enjoined Bultemas
from using any portion of Easement for parking; doing so 
unreasonably interfered with Ongerts’ use of Easement by 
making it difficult for them to enter and exit driveway
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Bultema v. Ongert
Holding



Questions?
Mischa Boardman - MBoardman@zacfirm.com

Zausmer, August & Caldwell PC
248 851-4111

www.zacfirm.com
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